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BACKGROUND

Economic globalization and in-
creasing number of cross-border
transactions bring forth the objective
need for contract documents unifi-
cation. In the construction domain,
this is resolved through FIDIC model
contracts representing standardized
forms of contracts for diverse con-
struction operations.

FIDIC model contracts are widely
used in the US and Europe, having
come to be used in Kazakhstan in
the post-Soviet era. According to
our observations, FIDIC contracts
find use in Kazakhstan only for
especially large construction proj-
ects financed by private investors or
international financial institutions.

FIDIC model contracts were
prepared by the International Fed-
eration of Consulting Engineers
(Fédération Internationale des
Ingénieurs-Conseils). There are 9
basic FIDIC model contracts cov-
ering a broad range of contrac-
tual relations in construction, the
most popular being the Red Book
(design by the employer), Yellow
Book (design by the contractor),
Silver Book (turnkey projects), and
Pink Book (adapted to the require-
ments of international financial
institutions). The latest novelty is
the Emerald Book released in 2019
on the basis of the FIDIC Yellow
Book and intended for underground
construction projects. FIDIC model
contracts are periodically amended
to take into account the experience
of contracts application in practice.

The latest significant amendments
were made in December 2018.

The FIDIC contracts exist in the
form of unified model forms, the
so-called General Conditions. The
General Conditions regulate in fair
detail the entire process of interac-
tion between the employer and the
contractor, from the handover of the
construction site to its hand back
once the construction is completed.
At the same time, they are worded
so universally that they can be used
anywhere in the world.

The parties do not directly amend
the General Conditions. In order to
adapt a FIDIC contract to a particu-
lar project or a particular country's
legislation, the parties prepare and
sign a separate document — Particu-
lar Conditions — reflecting the spe-
cific agreements of the parties and
amending the General Conditions.

In addition to the Particular Con-
ditions, the parties must also fill out
and sign the Contract Data — a doc-
ument containing such project data
as the names of the parties and the
engineer, construction work com-
mencement and completion dates,
duration of the guarantee period,
deadlines for payments under inter-
im payment certificates, contract's
governing law, amount of security
(Performance Security), amount of
penalty, advance payment details,
composition of the Dispute Adjudica-
tion Board, place of arbitration, etc.

It should be mentioned that when
using a FIDIC contract, the parties
decide for themselves which edition
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of a book they intend to use. For
example, the parties can choose the
1999 or the 2017 edition of the Red
Book.

Offered below for your attention
are the key issues that need to be
addressed when drafting Particular
Conditions in Kazakhstan. In this
work we were relying on the latest
2017 edition of the FIDIC Red Book
(hereinafter, the «FIDIC Contracty),
due to its practical relevance.

LEGAL OVERVIEW

Material Conditions

of Contract Agreements

Pursuant to the Kazakh legisla-
tion, the following conditions may
be generally identified in contracts:

e Material conditions (without
agreement on which the contract is
not concluded);

¢ Additional conditions (if no
agreement is reached on these con-
ditions, in a number of instances
the general statutory approach may
apply).

As regards contract agreements,
the material terms and conditions
are:

e Determination of specific work
to be performed under the contract
(Article 616.1 of the Civil Code');

e Time of work commencement
and completion (Article 620.1 of the
Civil Code).

Thus, one should keep in mind
that if the parties do not agree in
the FIDIC Contract on the subject of
contract work, as well as the initial
and final date of its implementa-
tion, then, pursuant to the Kazakh
law, such contract would be deemed
non-concluded, i. e., not creating

' Civil Code of the Republic of Kazakhstan
(General and Special Parts) as amended.
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the rights and obligations of the
parties.

Please also note that other imper-
ative provisions of the Kazakhstan
legislation may be applicable to the
FIDIC Contract, such as require-
ments to language, currency and
choice of governing law in contracts
between two residents, which can-
not be disregarded.

Design Documentation

The FIDIC Contract pays little
attention to design documentation
issues. Although design is not with-
in the scope of contractor's work
under the FIDIC Contract, issues
relating to the design documenta-
tion may be important in the course
of contract performance.

Due to this, it is recommended
that the parties fill this gap them-
selves by setting forth in the Partic-
ular Conditions an algorithm for the
parties to interact on the matters of
approval, provision and amendment
of design documentation.

FIDIC Contract does not use the
term «design documentationy, it
usesthe term «drawings.»According
to the FIDIC Contract, drawings are
to be provided by the employer. Fur-
ther in the text of the FIDIC Con-
tract dedicated to drawings is only
one Sub-Clause 1.9, whereunder the
contractor must notify the engineer
in case the necessary drawings are
missing. If the requested drawings
are not provided by the engineer
within the established time, the con-
tractor is entitled to claim the exten-
sion of work completion deadlines
and compensation.

At the same time, the rules of the
Civil Code establish that a contract
agreement must determine the com-
position and content of the design
and estimate documentation and set
forth which of the parties and within
which period must provide the rele-
vant documentation (Article 654.3).

Besides, the Civil Code provides
for the consequences of contrac-
tor's identifying work that has not
been accounted for in the design
and estimate documentation. In
such circumstances, the contrac-
tor must notify the employer and
may suspend work if receiving no
response within 10 days or another
period established by the contract.
It is important to note that in case
of failure to notify the employer,
the contractor is deprived of the
right to payment for the additional
work performed and to the damages
caused thereby.

Hence, Sub-Clause 1.9 of the
FIDIC Contract is not sufficient to
comply with the requirements of
Article 654.3 of the Civil Code.

In the Particular Conditions to
the FIDIC Contract, the parties
need to provide for an algorithm
of their interaction in the course of

preparation, transfer and amend-
ment of the design and estimate
documentation, as well as the infor-
mation on its composition and con-
tent. When preparing the Particular
Conditions, we would also recom-
mend following the current rules of
the CN RK 1.03-00-2011* and CN
RK 1.02-03-2011%, which contain
detailed regulations regarding the
relevant requirements.

Indemnity

and Limitation of Liability

The FIDIC Contract contains pro-
visions based on such concept of
the English law as exemption from
liability (indemnity). The relevant
provisions are presented in Sub-
Clauses 1.13, 4.2.2, 4.14, 4.16, 5.2,
17.4, 17.5, 17.6 and 19.1 of the FIDIC
Contract.

Sub-Clause 1.15 of the FIDIC
Contract contains a provision pursu-
ant to which liability of the parties is
limited by the amount agreed upon
by the parties, or, if such amount
is not agreed upon, by the contract
price.

These conditions may be unen-
forceable, because the Kazakhstan
legislation does not allow for the
possibility to fully exempt from lia-
bility. Parties to the contract may
limit liability to actual damages,
and an agreement exempting from
the compensation for actual dam-
ages would be null and void (Article
350.2 of the Civil Code).

In view of the above, the afore-
mentioned liability clauses of the
FIDIC Contract need to be amended
and adapted to the Kazakhstan leg-
islation via Particular Conditions.

Delay Damages

and Financial Charges

Sub-Clause 8.8 of the FIDIC Con-
tract provides for damages payable
by the contractor for a delay in work
completion. The delay damages
are understood as the amount to
be paid per each day of delay as
established by the contract (in the
Contract Data). The total amount of
delay damages cannot exceed the
amount specified in the Particular
Conditions.

In the context of Kazakhstan leg-
islation, the above implies penalty.
However, in order to avoid ambi-
guity and controversies, we would
recommend replacing the wording
«delay damages» by «penalty» in
the Particular Conditions. Please

2 Construction Norms of the Republic of
Kazakhstan (CN RK) 1.03-00-2011 «Con-
struction Production. Organization of the
construction of enterprises, buildings and
structures» as amended.

3 Construction Norms of the Republic of
Kazakhstan (CN RK) 1.02-03-2011 «Pro-
cedure for the development, coordination
and approval and the composition of the
design and estimate documentation for
construction» as amended.

note that since February 2017 due
to changes in the relevant provi-
sions of the Civil Code, penalties
(recovery of penalty, but not losses)
have become possible in Kazakh-
stan only in cases provided by law.

Similarly, Sub-Clause 14.8 of the
FIDIC Contract provides that, in the
event of delayed payments under
interim payment certificates, the
employer must pay to the contrac-
tor financial charges compounded
monthly on the unpaid amount at
the average bank interest rate plus
3%. The Kazakh law is unfamiliar
with the term «financial charges.»
Since this contractual instrument is
similar by nature to penalty, when
drafting the Particular Conditions
we would recommend replacing the
term «financial charges» by «pen-
alty» so that this contract provision
does not giverise to further disputes
caused by different interpretations.

Figure of the Engineer

The figure of engineer in the FID-
IC Contract is the key one. The engi-
neer represents the employer on the
construction site and is authorized
to resolve differences and make
decisions on the contractor's and
the employer's claims against each
other.

In local practice, the role of the
engineer remains unclear. While in
terms of representing the employ-
er's interests onsite the role of the
engineer is generally similar to the
functions of project manager (engi-
neering company) and no particu-
lar questions should arise in this
respect, the aspect where the engi-
neer is to actually resolve disputes
between the parties raises many
questions.

Sub-Clause 3.7 of the FIDIC Con-
tract says that the engineer is to act
neutrally and is not to be deemed as
acting in the interests of the employ-
er. However, as practice shows,
ensuring the engineer's neutrality
is a task difficult to implement. The
essence of construction disputes our
firm has worked on often boils down

Full archives of all articles of Petroleum magazine for 20 years (2000-2019), texts of legislative
acts, statistics on production and processing are available at www.petroleumjournal.kz
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to the contractor's challenging the
engineer's decisions and accusing
the latter of bias.

If in the Western practice the
duality of engineer's functions rais-
es no questions and is permissible,
in Kazakhstan this concept causes
anxiety and distrust in the very pos-
sibility of ensuring the proper neu-
trality of the engineer.

Contract Price

and Payment Certificates

Article 4.11 of the FIDIC Contract
implies the establishment of fixed
contract price. In this connection,
the following provisions arising
from the Civil Code rules concern-
ing prices for work under contract
agreements should be taken into
account and, if necessary, reflected
in the contract.

1) The work price (budget esti-
mate) may be approximate or fixed.
Unless otherwise specified in the
contract, the work price (budget esti-
mate) shall be deemed fixed (Article
621.2 of the Civil Code).

2) The contractor may not request
to increase the fixed price (fixed
budget estimate), and the employer
— to reduce it, including where at
the time of contract conclusion the
possibility was excluded to provide
for the scope of work subject to per-
formance or the costs necessary for
this (Article 621.5 of the Civil Code).

3) The contractor may request
revision of the budget estimate Iif,
due to reasons beyond his control,
the cost of work has exceeded the
budget estimate by at least ten per
cent (Article 655.3 of the Civil Code).

4) In the event the cost of materi-
als and equipment to be provided
by the contractor and of services to
be rendered to him by third parties
has considerably increased after the
contract conclusion, the contractor
may request to increase the estab-
lished price (budget estimate), and
in case the employer' refuses to sat-
isfy this request, the contractor may
request to terminate the contract
(Article 621.5 of the Civil Code).

In our view, Sub-Clauses 14.3 and
14.6 of the FIDIC Contract dedi-
cated to the issuance of interim pay-
ment certificates and employer's
payments against them also require
separate elaboration.

In particular, the FIDIC Con-
tract states that the contractor, on
a monthly or other basis, requests
the engineer to issue an interim
payment certificate containing a
report on work performed and the
amounts due for such work. Based
on such request, the engineer issues
the interim payment certificate in
which he confirms or does not con-
firm the stated amounts. Further, on
the basis of the certificate issued by
the engineer, the employer makes

the corresponding payment to the
contractor.

The FIDIC Contract does not
define the legal meaning of the
interim payment certificate, specifi-
cally, whether it means the accep-
tance of work specified in the cer-
tificate, or whether the amounts
payable thereunder should be
regarded as advance payments. In
our practice, we often come across
FIDIC contracts, in which interim
payment certificates are accompa-
nied by the signing of work comple-
tion certificates and issuance of the
corresponding invoices. We believe
that in this case there is work accep-
tance in parts.

However, the parties may deter-
mine by their agreement that the
issuance of interim payment certifi-
cates does not constitute work accep-
tance and the payment thereunder is
an advance payment under the con-
tract. This issue is topical from the
risk allocation perspective, because
pursuant to the Kazakhstan legisla-
tion the owner of the construction-
in-progress before it is transferred to
the employer and the work is paid for
is the contractor (Article 651.4 of the
Civil Code). This means that until
the employer accepts the work, the
one who bears the risk of accidental
loss of, or damage to, the construc-
tion facility or the construction deliv-
erable is the contractor.

Engagement of Subcontractors

Sub-Clause 5.1 of the FIDIC Con-
tract stipulates that the contractor
may not subcontract all the scope
of contract work. This Sub-Clause
requires further detailing in the Par-
ticular Conditions subject to the pro-
visions of the Law on Architecture®.

In particular, according to Article
66.11 of the Law, the contract agree-
ment must specify on a mandatory
basis the types and scope of work
the contractor (general contractor)
intends to subcontract. At the same
time, it is not allowed to subcontract
more than two thirds in aggregate
of the value of all contracted work
(contract price) stated in the con-
tract agreement. Thus, when prepar-
ing the Particular Conditions relat-
ing to Sub-Clause 5.1 of the FIDIC
Contract it is necessary to take into
account the above regulations.

Involvement of Technical

and Author’s Supervision

Pursuant to the Kazakhstan leg-
islation, the construction employer
must ensure that the construction
of a facility is supported by techni-
cal and author's supervision (Article
34-2.2(3) of the Law on Architecture).

4 Law No. 242-II of the Republic of Kazakh-
stan «On Architectural, Town-Planning
and Construction Activities in the Repub-
lic of Kazakhstan» dated 16 July 2001, as
amended.

Technical supervision is the
supervision over construction at all
stages of project implementation,
including quality, deadlines, cost,
acceptance of work performed and
commissioning of facilities (Article
1.59 of the Law on Architecture).

Author's supervision is the
supervision of the author of design
documentation over compliance of
construction work with the design
documentation.

There are no technical and
author's supervision provisions in
the FIDIC Contract. Accordingly,
when adapting the FIDIC Contract
to the Kazakh legislation, attention
should be paid to the implementa-
tion of provisions relating to the
technical supervision and author's
supervision procedure, as well as to
the issues of interaction and coordi-
nation of actions of the contractor,
engineer and persons carrying out
the author's and technical supervi-
sion on the construction site.

Work Acceptance

Clause 10 of the FIDIC Contract
is dedicated to the acceptance of
work performed.

It should be noted that this
Clause does not contain the spe-
cific aspects of construction facility
acceptance established by the Law
on Architecture.

Inview of the above, when working
on Particular Conditions, we would
recommend taking into account the
following imperative rules:

1) The employer accepts and
commissions the built facility when
it is completely ready>;

2) The employer accepts the
work, if the relevant opinions of the
author's supervision and technical
supervision and the contractor's dec-
laration of compliance are in place®.

Attention should be paid to Sub-
Clause 10.1 of the FIDIC Contract.
It says that in certain circumstances
(e. g., if the employer evades work
acceptance) the work performed will
be deemed accepted by the employ-
er and the certificate of acceptance
will be deemed issued.

In our view, this provision may be
unrealizable in practice.

In particular, pursuant to the
Law on Architecture, acceptance of

> The concept of complete readiness is
defined in the Rules for Organizing Hous-
ing Development and Passing Permitting
Procedures in the Field of Construction
approved by Order No. 750 of the Minister
of National Economy of the Republic of
Kazakhstan dated 30 November 2015.

6 The forms of the said opinions are pro-
vided in the Order No. 235 of the Minis-
ter of Investment and Development of the
Republic of Kazakhstan «On the Approval
of the Forms of Opinions on the Quality
of Construction and Assembly Work and
Conformity of the Work Performed to the
Design, and of the Declaration of Compli-
ance» dated 24 April 2017.
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a built facility is formalized by a
certificate signed by the employer,
contractor and persons carrying out
the author's and technical supervi-
sion. Further, the signed acceptance
certificate constitutes the basis for
entering into the legal cadastre
the information on the built facil-
ity and serves as the facility's title-
establishing document. Due to this,
recognition of the construction as
completed in the absence of the
built facility acceptance certificate
signed by the parties looks difficult
to implement.

Moreover, the essence of Article
663.4 of the Civil Code suggests that
a unilateral certificate of acceptance
of work deliverables may be recog-
nized as valid only through court
proceedings.

Guarantee Periods

Clause 11 of the FIDIC Contract
dwells on the procedure for interac-
tion between the employer and the
contractor in the process of detect-
ing and remedying the flaws and
defects in the work performed. The
Clause, however, does not reflect
the following special regulations
of the Kazakh legislation, which
should be provided for in the Par-
ticular Conditions:

1) The Civil Code leaves the guar-
antee period establishment to the
discretion of the parties, i. e., it can
be provided or not provided for by
the contract. However, the Law on
Architecture says that the guaran-
tee period cannot be less than two
years from the date of the facility
commissioning. The practice today
is that the parties prefer to follow
the rules of the Law on Architecture
and set the minimum two year guar-
antee period.

2) It is necessary to distinguish
between the guarantee period and
the latent defects detection peri-
od?. Article 630.5 of the Civil Code
contains a somewhat inadequate
language that mixes these two cat-
egories of periods. However, one
should keep in mind that the mini-
mum period to detect latent defects
is 3 years®, while the guarantee
period is at least 2 years. If the
guarantee period agreed by the
parties has expired, but the statu-
tory defects detection period is still
in effect, the employer may lay a
claim against the contractor in con-
nection with the inadequate quality
of contract work within the defect
detection period.

Preclusive Term for Claims

Sub-Clause 20.2 of the FIDIC
Contract provides for a preclusive

’ Latent defects are defects that cannot be
detected by usual methods of acceptance
or those deliberately concealed by the
contractor.

8 The three year period is established for
work relating to buildings and structures.

term for the employer and contrac-
tor to lay claims against each other.
Generally, this is not contrary to the
Kazakh legislation, since the legal
theory does identify the preclusive
terms.

In particular, according to Sub-
Clause 20.1 of the FIDIC Contract,
if a party to the contract becomes
entitled to an extension or payment,
it must notify the engineer within 28
days of the date when it has or was to
become aware of the arising of such
entitlement. If the said deadline is
missed, the party will not be enti-
tled to the extension or payment,
and the other party will be exempt
from the relevant liability.

This provision of the FIDIC Con-
tract causes debates among practic-
ing lawyers, namely, whether or not
it contradicts the statutory period of
limitations.

Our opinion is that in the situa-
tion in question these are different
time periods. Sub-Clause 20.2 of
the FIDIC Contract deals with the
arising and loss of a right. More spe-
cifically, in case of a certain event a
party becomes entitled to an exten-
sion or payment, and this entitle-
ment is lost, unless the party lays its
claim within 28 days (i. e., the right
ceases to exist).

Please note that the Civil Code
contains a number of regulations
similar in content. For instance,
under a contract agreement, the
contractor identifying in the course
of construction a work not included
in the design and estimate docu-
mentation must notify the employer
accordingly (Article 654.4 of the
Civil Code), otherwise it loses the
right to claim payment for the addi-
tional work performed.

In turn, the period of limitations
is associated with the judicial pro-
tection of an available, but violated
right. The Civil Code sets forth as
follows: «The period of limitations
is the period of time during which
a claim, arising out of a violation
of a person's right or a legally pro-
tected interest, may be satisfied»
(Article 177.1) For instance, if the
contractor has the right to extend
the work completion deadline or
to receive an additional payment,
and the employer does not grant
the extension or does not pay the
additional amount, the contractor
may, during the 3-year period of
limitations, obtain a judicial satis-
faction of its right violated by the
employer (i. e., force the employer,
via a court judgment, to perform
the necessary actions).

Proceeding from this, we believe
that Sub-Clause 20.2 of the FIDIC
Contract establishing the 28-day
period for the parties to lay claims
against each other does not contra-
dict the Kazakh legislation.

Arbitration

When drafting the Particular
Conditions to the FIDIC Contract
relating to arbitration, please pay
attention to the following.

Seat of arbitration. The FIDIC
Contract does not determine the
seat of arbitration. If the parties do
not agree on it in the Particular Con-
ditions, then, according to the Arbi-
tration Rules of the International
Chamber of Commerce (ICC), it will
be determined by the ICC Interna-
tional Court of Arbitration itself.

In turn, the choice of the seat
of arbitration means the choice
of law applicable to the arbitra-
tion proceedings. If the parties
have specified London as the seat
of arbitration, their arbitration, in
accordance with the widespread
interpretation of the New York
Convention®, will be subject to the
UK's national Arbitration Act. And
this means that the issues of set-
ting aside the award, challenging
the arbitrators and other issues
related to arbitration proceedings
will be resolved in accordance
with the UK Arbitration Act and
will be within the English courts’
jurisdiction.

In this connection, when entering
into a contract, the parties should
choose the seat of arbitration sub-
ject to the residency of the parties to
the contract and the specifics of the
national arbitration legislation of a
given jurisdiction.

Choice of law applicable to the
arbitration agreement. The arbitra-
tion agreement is autonomous and,
by virtue of this, the law applicable
to the FIDIC Contract would not
automatically apply to the arbitra-
tion agreement (arbitration clause).

In our practice, as a general rule,
the parties do not separately agree
on the law applicable to the arbitra-
tion agreement. In this case, the law
of the seat of arbitration will apply to
the arbitration agreement (this rule
stems from the broad interpretation
of Article V(l)a of the New York
Convention). For example, if the
parties chose London as the seat of
arbitration, their arbitration agree-
ment will be subject to English law
and the issues of validity, lawfulness
and enforceability of the arbitration
agreement will be reviewed under
the English law.

Thus, we would recommend that
the parties to the contract, when
drafting the Particular Conditions,
consider separately the issue of the
law applicable to the arbitration
agreement. ]

9 Convention on the Recognition and
Enforcement of Foreign Arbitral Awards
(New York, 10 June 1958).
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BBOAHAAl UHOOPMALIUA

B cBeTe skOHOMHUUECKOM rroDa-
AM3AIUY ¥ YBEAWYEHMSI KOAMYeCTBa
TPaHCI'PAHUYHBIX CAEAOK BO3HUKA-
eT 00'beKTUBHAsI HeOOXOAUMOCTD
B YHU(DUKALIMYU KOHTPAKTHOU AOKY-
MeHTanuu. B chepe cTpouTeAbCTBa
3Ty 3aAauy IPHU3BaHbI PEIIUTH TH-
moBbie KOHTpaKTel DUANK, KoTO-
pBle IPEACTaBASIIOT COOOM CTaHAAP-
TU3UPOBaHHBIE DOPMBI KOHTPAKTOB
Ha BBEIIIOAHEHMe TeX UAM UHBIX CTPO-
UTEeABHBIX PA0OOT.

Tunossle KOHTpPaKTHl OMANK
HINPOKO ucrnoab3ytorca B CIIA
u EBpore, B KazaxcTtane oHU CTaAn
HUCIIOAB30BAThCS B IOCTCOBETCKOE
BpeMms. [To HamUM HaOAIOAEHUSIM,
koHTpakTe OUAVK ncnoab3yoT-
csa B KazaxcTraHe TOABKO II0 0C000
KPYIHBIM CTPOUTEABHBIM IPOEKTAM,
hrHaHCUPYeMbIM YaCTHBIMU UHBe-
CTOPaMU UAU MeKAYHAPOAHBIMU (QU-
HAHCOBLIMM UHCTUTYTaMMU.

Tunosble KOHTpaKTHl OUIAVK
ObIAM pa3paboTaHbl Me>XAYyHApOA-
HOM pepepalniuel MH>KeHEepPOB-KOH-
cyabTaHTOB. CyIiecTByeT 9 OCHOB-
HBIX TUTIOBBIX KOHTpakToB OUAVK,
OXBATHIBAIOMIUX OOABIIONU CIIEKTP
KOHTPAKTHEBIX OTHOIIIEHUM B CTPOU-
TeALCTBE, CPEAU KOTOPHIX Hanbonee
nonyAsIpHBL: KpacHast KHUTA (IpOeK-
TUPOBaHUE OCYIIECTBASIETCS 3aKa3In-
KoM); JKeATast KHUTA (IPOEKTUPOBa-
HHE OCYILIECTBASIETCS IIOAPSIAYUKOM);
CepebpsgHas KHUTA (CTPOUTEABCTBO
«TIOA KAIOU»); Po3oBast kHUra (apart-
TUPOBAHHA II0A TPeOOBAHNS MEKAY-
HApPOAHBIX (PUHAHCOBBIX UHCTUTYTOB).
INocaepHelM HOBUHKOM cTara M3ym-
pyAHas kHura (Emerald Book), Beiry-
meHHas B 2019 ropy Ha 6a3e Kearoit
kaUTE GUAVK AAS TTOA3EMHEBIX CTPO-
HUTEeABHBIX PA0OT. B TUTIOBBIE KOHTPAaK-
Tt DUAVK nepropmndecky BHOCSTCS
U3MeHeHHs C yUeTOM OIBbITa IpuMe-
HEHMs KOHTPAKTOB Ha IpaKTuke. I'To-
CAepHUe CyllleCTBeHHbIe U3MeHEeHUs
ObIAY BHeCeHEI B Aekabpe 2018 ropa.

KontpaxTtel ®MAVIK cyuiecTByIOT
B BUAE YHUPUITUPOBAHHBIX TUTIOBBIX
npodopM, TaK HazblBaeMbIx O0mux
ycaoBuid. O01IMe yCAOBUS AOCTATOY-
HO AeTaAbHO PeTAAMEHTUPYIOT BECh
TIPOIiecC B3aUMOAEUCTBUS 3aKa3unKa
U IOAPSIAUMKA, HAYMHAS OT Ilepepaut
CTPOUTEABHOMN IAOIIAAKY U 3aKaH-
4YKBasl ee BO3BPATOM 10 OKOHUYaHUU
cTpouTteAbcTBa. [Ipu aTOM oHU chop-
MYANPOBaHBI HACTOABKO YHUBED-
CaABHO, YTO MOTYT UCIIOAB30BaThCS
B AI0OOM TOUKe MUpa.

M3MeHeHUS HENIOCPEACTBEH-
Ho B O6lIHe yCAOBUSI CTOPOHAMU
He BHOCSTCS. AAS apalTalluy KOH-
tpakTa OMAVIK K TOMy UAM HHOMY
IIPOEKTY UAU 3aKOHOAATEALCTBY
oIpeAeAeHHON CTPaHBl CTOPOHBI ITOA-
TOTaBAMBAIOT U ITOATMCHEIBAIOT OT-
AEABHBIA AOKYMeHT — OcoOble yCAO-
BU S, OTPa’kalolye crenuduieckre
AOTOBOPEHHOCTHU CTOPOH U BHOCSI-
mue u3MeHeHus B O01I1e yCAOBHUA.

AonoArHUTEABHO K OCOOBIM YCAO-
BUSM, CTOPOHAM TaK’Ke HAaAAEKUT
3aIIOAHUTHE U mopnucats Contract
Data — AOKyMeHT, copep KalUE Ta-
KHe AQHHBIE 110 IPOEKTY, KaK Hau-
MEeHOBAaHUS CTOPOH M MHJKEHepa,
CPOKHY HavyaAa M 3aBepIIeHUs pa-
00T, IPOAOAKUTEABHOCTE rapaH-
THUWHOTO CPOKA, CPOKHU OIIAAQTHI CYMM
110 IPOME>XYTOYHBIM IIAAQTEXKHBIM
cepTud@urKaTaM, IpUMeHNMOe IIpa-
BO K KOHTPAKTY, CyMMa obecIledeHHsI
(Performance Security), paamep Hey-
CTOMKH, AeTaAU aBaHca, coctaB Co-
BeTa 110 YPEeryAupOBaHUIO CIIOPOB,
MeCTO apOuTpa’ka U T.A,.

ChrepyeT OTMETHUTD, UTO IIPU UC-
noab3oBaHUM KoHTpakTa OVIAVIK
CTOPOHEI CAMOCTOATEABHO pella-
IOT — KaKUM U3AaHUEM TOU UAU WHOU
KHUTH OHU HaMepPeHBI BOCIIOAB30-
BaThcs. K mpuMepy, CTOPOHBI MOTYT
BEIOpaTh KpacHyIo KHUT'Y B pepak-
nuu 1999 ropa uau 2017 ropa.

Hu>xe MBI IpepraraeM Bamre-
MYy BHUMaHUIO OCHOBHBIE BOIIPOCH],
Ha KOTOpble He0OXOAMMO 0OpPaTUTh
BHUMaHUe pu pazpaborke OcobbIxX
ycaoBuM B KaszaxcraHe. B paHHONI
paboTe MBI pyKOBOACTBOBAAUCE IIO-
cAepHel pepakiyel KpacHOM KHUTH
DOUAVK 2017 ropa (Aaree — «Kon-
TpakT OVIAUK») BBUAY ee aKTyaAb-
HOCTH Ha IIPaKTUKe.

NPABOBOH OG30P
CyuwecTBeHHble YyC/10BUS
Jorosopa noapsaaa

INTo KazaxCcTaHCKOMY 3aKOHOAA-
TeABCTBY, B AOTOBOPE B IIEAOM MOTYT
BBIAEASITBCS CAEAYIOIIVIEe YCAOBHS:

1) cymecTBeHHEIe (6€3 AOCTHXe-
HHUSI COTAQCHSI IO KOTOPBEIM AOTOBOP
He SIBASIETCS 3aKAIOUeHHBIM);

2) AOIIOAHUTEABHBIE YCAOBUA (eC-
AM COTAQCHe He AOCTUTHYTO II0 AaH-
HBIM YCAOBUSIM, TO B PSIAE CAyUaeB
MOXKeT IPUMEHATHCI OOLIUM OA-
XOA, YCTAHOBACHHBIN 3aKOHOAATEAD-
CTBOM).

[IprMeHUTEABHO K AOTOBOPY IOA-
psipa CYILIeCTBEHHBIMU YCAOBUSIMU
SABASIFOTCS:

1) OnpepereHre KOHKPETHOM pa-
OOTHI, TOAAEKATIEN BHITIOAHEHUTO
110 KOHTPAKTY (I. 1 cT. 616 'pa>kpaH-
CKOr'o Kopekca');

2) HauaAbHBIV 1 KOHEUHBIN CPO-
KU BBIIIOAHEHUA paboTH (1. 1 cT. 620
I'pa>kpAaHCKOTO KOAEKCA).

TakuM oOpaszoM, HEOOXOAUMO
UMeThb B BUAY, YTO €CAU CTOPOHEL
He coraacyior B Koarpakte OUAVK
npeAMeT HOAPSIAHBIX paboT, a Tak-
JKe HaUaAbHBIY 1 KOHEYHBIN CPOKHU
UX BBITIOAHEHHS, TO ITO Ka3aXCTaH-
CKOMY IIpaBy TaKOM KOHTPAKT Oy-
AeT CIUTATHCSI He3aKAIOUEHHBIM, T.€.
He CO3AAI0IIUM IIpaBa U 06513aHHO-
CTU AAS CTOPOH.

I I'paxganckuli kogexkc Pecnybiuku
Kazaxcman (Obujas u OcobenHas uacms)
B gelicmByoowel pegakyuu.

Tak>xe oTmeuaeM, uTO K KOoHTpak-
Ty ODUAVIK MOryT OBITh IPUMEHUMBI
U UHBIe UMIIEPATUBHBIE IOAOKEHU ST
Ka3aXCTaHCKOTO 3aKOHOAATEABCTBA,
TaKHe Kak TpeOOBaHM4 O sI3bIKe, Ba-
AIOTe, BEIOOpE IPUMEeHUMOTro IIpaBa
110 AOTOBODY Me>KAY ABYMS pe3UAEH-
TaM¥, KOTOPEIE HeAb3sI UTHOPUPOBATh.

lNMpoeKTHaA AOKyMeHTaLuA

B Koatpakte ®DUAVIK Manro BHE-
MaHUSA YA€A€HO BOIIPOCaM, CBsI3aH-
HBIM C IPOEKTHOU AOKYMEeHTallueln.
HecMoTps Ha TO, YTO IPOEKTUPOBA-
HUE He BXOAUT B 00'beM paboT IOoA-
psaduka no Kourpakty OUMAUK,
TeM He MeHee BOIIPOCHI, CBI3aHHbIe
C IPOEKTHOU AOKYMEHTAIluel, MOTY T
UMeThb Ba)KHOe 3HaueHNe IIPU UCIIOA-
HEHUU KOHTPAaKTa.

B cBsa3u ¢ 9TUM CTOpPOHAM pPeKo-
MEHAYETCSI CaMOCTOSITEABHO BOCIIOA-
HUTb AQHHBIM IPOOEA, IPEAyCMOTPEB
B OCOOBIX YCAOBUSAX AATOPUTM B3aU-
MOAEMCTBUS CTOPOH 110 BOIIPOCAaM yT-
Bep>KAEHUS, IPeAOCTaBACHUS U U3-
MeHeHHUSs IPOEKTHON AOKYMEHTAIINH.

Konrpakt ®MAVIK He onntepupyeT
TEPMUHOM «IIPOEKTHAs AOKyMeHTa-
LU, @ UCTIOAB3yeT TEPMUH «depTe-
xu». [To Koutpakty ®UAVK wep-
Te>KU BBIITYCKAIOTCS 3aKa34YUKOM.
Aanee o Tekcty Koarpakra OU-
AWK uepTeskaM OCBSAIleHA TOAD-
KO OAHA cTaThd 1.9, cOTAGCHO KOTO-
PO MOAPSIAUMK AOAKEH YBEAOMUThH
WH>XeHepa B CAydae OTCYTCTBUS He-
00X0AUMBIX yepTexkel. Ecau co cTo-
POHBI MH)XKeHepa 3alpallliBaeMble
JyepTeXKU He OYAYT IPeAOCTaBACHEI
B 3allpalliliBaeMbI CPOK, ITIOAPSA-
YUK B 3TOM CAydYae BupaBe Tpebo-
BaTh IPOAAEHUS CPOKA BHITOAHEHUS
paboT U KoMIIeHCaluu.

BmecTe ¢ TeM, HOpMEI ['pakpaH-
CKOTO KOAEKCa YCTaHaBAMBAIOT, UYTO
B AOTOBOpE CTPOUTEABHOT'O IIOAPSI-
Ad AOASKHEI OBITE OIIPEAEAEHBI CO-
CTaB U COAEPIKaHNe IPOeKTHO-CMeT-
HOM AOKyMEeHTAIlUH, & Tak’Ke AOAJKHO
OBITh IPEAYCMOTPEHO, KaKas U3 CTO-
POH U B KaKOU CPOK AOAJKHA IIPEAO-
CTaBUTH COOTBETCTBYIOIIYIO AOKY-
MeHTAIuIo (1. 3 CT. 654).

Kpowme Toro, I'pa>kpaHCKUY KO-
AeKC IIpeAyCMaTpUBaeT IOCAEACTBUS
0OHapy’>KeHUs IOAPIAYUKOM paboT,
He YUTeHHBIX IIPOeKTHO-CMEeTHOH AO-
KyMeHTanuen. [Ipu Takux o6CcTOS-
TeABCTBaX IMOAPSIAUUK 00sI3aH yBe-
AOMUTB 00 3TOM 3aKa3urKa U BIIpaBe
NIPUOCTAHOBUTE PAOOTHI B CAydae He-
MIOAyYeHUs OTBeTa B 10-AHEeBHBIN UAU
WHOU YCTAHOBAEHHBIA AOTOBOPOM
CpPOK. Ba>KHO OTMETUTBH, UTO B CAY-
Jae HeYBEAOMAEHUS 3aKa3unKa ITOA-
PSIAUMK AUIIAeTCS IpaBa Ha ONAATY
BBITIOAHEHHBIX AOLIOAHUTEABHBIX Pa-
00T 1 Bo3MellleHle BEI3BAHHBIX 9TUM
yOBITKOB.

Takum ob6pasom, cratbs 1.9 B Kon-
TpakTe OMIAUK He sBASETCS AOCTa-
TOUYHOU AASI COOAIOAEHUS TpeboBa-
HuM 1. 3 craThu 654 'pa>kAaHCKOTO
KOAEKCa.
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B Oco65bIx ycroBHAX K KOHTpak-
Ty ODUAMK cTopoHaM HeOOXOAMMO
NpeAyCMOTPEeTh AATOPUTM UX B3a-
UMOAEHNCTBUS B XOA€ pa3paboTKH,
IepepadYy U U3MeHeHU s IPOeKTHO-
CMeTHOM AOKYMEHTAIlUH, a TakKe
nH(OPMAINIO O ee COCTaBe U COAEP-
>kaHuu. [1Tpu noparoroBke OCOOBIX yC-
AOBUM MBI Obl PEKOMEHAOBAAU TaKKe
PYKOBOACTBOBATHCSI ACMCTBYIOIIUMHU
B HacTod1ee BpeMsa Hopmamu CH PK
1.03—00-20112u CHPK 1.02—03—
20113, KOTOpPBIE COAEPIKAT MMOAPOOG-
Hble PeryAsIIUU B OTHOIIIEHUHU COOT-
BETCTBYIOIIUX TpeOOBaHUN.

OcBoGOXAEeHUe

oT oTBeTcTBeHHOCTH (Indemnity)

Y orpaHM4yeHune oTBETCTBEHHOCTH

(Limitation of Liability)

Kourpakt ®MAUK copepxruT
IIOAOJKEHUSI, OCHOBAHHEBIE Ha TAKOHU
KOHIIeTIIIUY aHTAUMCKOTO IIPaBa, Kak
0cBOOOXAeHUE (Orpa’kAeHHUe) OT OT-
BeTCTBeHHOCTH (indemnity). CooT-
BETCTBYIOIVE IIOAOJKEHUSI COAEP-
>)xaTcsaBcT. 1.13,4.2.2,4.14, 4.16, 5.2,
17.4, 17.5, 17.6, 19.1 KoanTtpakTa ®U-
AVK.

CraTtbs 1.15 Koarpakta PUANVK
COAEP>KUT yCAOBHE, COTAACHO KO-
TOPOMY OTBETCTBEHHOCTE CTOPOH
OrpaHUUYUBAaEeTCs COTAACOBAHHOU
CTOPOHAMU CYMMOM, a €CAM AaHHAas
CcyMMa He COTAaCcOBaHa, TO CYMMOU
KOHTPAKTa.

YKa3zaHHBIE YCAOBUS MOTYT OKa-
3a@ThCSI HEUCIIOAHUMBIMH, IIOCKOAB-
Ky Ka3aXCTaHCKOe 3aKOHOAATEAb-
CTBO He AONIYCKaeT BO3MOKHOCTHU
IIOAHOTO OCBOOOJKAEHHUS OT OTBET-
ctBeHHOCTU. CTOPOHBI AOTOBOpPA MO-
I'yT OTPAHUYUTH OTBETCTBEHHOCThH
PeaAbHEBIM yIIepOoM, a coraalleHne
00 OCBOOOXAEHUHU OT BO3MEIIeHU ST
peaAbHOro yuiep0a OyAeT ABASITHCS
HUYTOXKHEIM (II. 2 cT. 350 'pakpan-
CKOT'O KOAEKCa).

C yueTOM CKa3aHHOTIO BHIIIEYTIO-
MAHyTHBle cTaThbu KonTpakra OU-
AMK 00 0OTBETCTBEHHOCTHU HYKAA-
IOTCSI B U3MEHEHUHU U apalTalluu
K Ka3aXCTaHCKOMY 3aKOHOAATEAb-
CTBY HoCpeACTBOM OCOOBIX YCAOBUM.

YObITKM 3a 3aiePXKKY

(Delay Damages)

1 dMHaHCOBbIE U3EPHKKHU

(Financial Charges)

I1. 8.8 Kourpakra ®UAVIK npea-
ycMaTpHuBaeT BEIIIAATY HOAPSIAUU-
KOM yOBITKOB 3a 3aA€P’KKY CPOKOB
BBIIIOAHEHUSA paboT. [1pu aTOM mop,
yOBITKAMU 3a 3aAePKKY IIOHUMa-
eTcsl yCTaHOBAEHHAsI KOHTPaKTOM
(B Contract Data) cymma, moprexa-
1asi yuaaTe 3a Ka>kKABIM AeHb IIPO-

2 CH PK 1.03—00—2011 «Cmpoumeabnoe
npousBogcmso. Opranusayuss cmpou-
meAbCMBA npegnpusmuii, 3ganull u coo-
py>KeHull» B gelicmByloujell pegaxkyuu.

3 CH PK 1.02—03—2011 «Ilopsigok pas-
pabomku, COrAQCOBAHUSA, yMBepXJeHus
u cocmaB NPoeKmMHOU goKyMmMeHMayuu
Ha cmpoumeAbCmBO» B gelicmBytoujell
pegaxyuu.

CPOYKM BHITOAHeHUs padoT. O0-
mas cyMMa yOLITKOB 3a 3aAePKKY
He AOAJKHA IIPeBHIIIAThL CyMMY, YKa-
3aHHYIO B OCOOBIX YCAOBHUSIX.

B KOHTeKCTe Ka3aXCTaHCKOTO 3a-
KOHOAATEABCTBA BHIIEyKa3aHHOe
IoApa3yMeBaeT HeyCTOMKY. BmecTe
c TeM, BO n3be>kaHue HESICHOCTU
¥ pa3sHOTAQCUM MBI OBl peKOMEHAO-
BaAU B OCOOBIX YCAOBUSAX 3aMEHUTD
(hOPMYAMPOBKY «yOBITKY 3@ 3aAEPK-
Ky» Ha «<HeyCTOMKy». OTMeuaeM, 4TO
c peBpars 2017 ropa BBUAY U3Me-
HEHUM COOTBETCTBYIOUINX IIOAOKE-
HUM B ['pa>k A@HCKOM KOAEKCE UCKAIO-
YyhTeAbHas HEyCTOMKaA (B3BICKaHMe
HEYCTOUKH, HO He YOBITKOB) CTaAd
B KazaxcTaHe BO3MOKHOU TOABKO
B CAy4YasX, IPEAYCMOTPEHHEBIX 3a-
KOHOM.

AHaroruuHbIM oOpa3om 1. 14.8
KonTtpakra ®UAVIK npeapycmarpu-
BaeT, YTO B CAy4ae IPOCPOYKHU BHI-
TIAQTHL CYMM II0 IPOME>XY TOUHBIM
IIAATeKHBIM cepTUdUKaTaM 3aKas-
YUK AOAJKEH BBIIAATUTE IOAPSIAUH-
Ky (brHaHCOBBIe U3Aep>KKH (financial
charges), HauucasseMble eXXxeMe-
CA4YHO Ha HeyIIAQUeHHYI0 CYMMY
110 yCpeAHeHHOM OAHKOBCKOM IIPO-
IIeHTHOM cTaBKe IAIOC 3%. Tepmun
«(PUHAHCOBEIE N3AEPIKKU» He 3Ha-
KOM Ka3aXxCTaHCKoMYy npasy. [1o-
CKOABKY A@HHBIN AOTOBOPHBIM UH-
CTPYMEHT II0 CBOEM IPUPOAE CXOK
C HeyCTONKOMH, IpH pazpaboTke Oco-
OBIX YCAOBUU MBI OBl PEKOMEHAOBAAU
3aMeHUTH TEPMUH «(PHUHAHCOBLIE U3-
AEPKKI» Ha «<HEYCTOMKY» C TEM, UTO-
OBl A@HHOE IIOAOKeHe KOHTpaKTa
He BBI3BIBAAO B IIOCAEAYIOIIEM CIIO-
POB, CBSI3aHHBIX C PA3ANYHBIM TOA-
KOBaHUEM.

durypa mHxeHepa

@urypa naxenepa B Kontpakre
DOUAUK sBasieTcst KatoueBol. VH-
>KeHep IpeACTaBASeT 3aKa3uuka
Ha CTPOUTEABHOM ITAOIIIaAKe, & TaK-
Ke yIIOAHOMOY€EH paspellaTh pas-
HOTAACHS U IPUHUMATD PellleHUsT
10 IPeTeH3UsIM IIOAPSIAUUKA U 3a-
Ka34uHuKa APYyT K APYTY.

AN Ka3aXCTAaHCKOM IPAKTUKU
POAB HHJKEHepa OCTaeTCsI MaAOIIO-
HATHON. ECAY B yacTu IpeACcTaBAe-
HHUS MHTEPEeCOB 3aKa34rKa Ha CTPOU-
TEeABHOU IAOII[aAKe POAB MHXKEeHepa
B IIeAOM COOTBETCTBYeT PYHKIUIM
YIPaBASIOLLETO IPOEKTOM (MH>KU-
HUPUHTOBOM KOMIIAHUHU), U B 3TOU
YacTHU 0COOBIX BOIIPOCOB BO3HUKATH
He AOAJKHO, TO B TOM YaCTH, TAe UH-
>KEeHep, IO CyTH, Pa3peniaeT CIIOPLI
Me>KAYy CTOPOHaMU, BO3HUKAaeT MHO-
TO BOIIPOCOB.

IT. 3.7 Kourpakra OMAVK npea-
YCMOTPEHO, YTO UHKEeHep Ael-
CTByeT HeUTPaAbHO U He AOAJKEeH
paccMaTpUBaAThCS AEMCTBYIOIIUM
B MHTepecax 3aka3unka. OpHaKo, Kak
[IOKa3bIBaeT IPaKTHKa, obecleyeHre
HEUTPAAbHOCTU UH>KeHepa IIPeA-
CTaBAsIeT COOOM TPYAHOBBIIIOAHHU-
Myto 3apauqy. CyIiecTBO CTPOUTEAD-

HBIX CIIOPOB, KOTOPEIE COIIPOBOKAAAQ
Hala pupmMa B CBOeH IPAKTHUKE, 3a-
YaCTyIO CBOAUTCS K OCIIapUBAHUIO
MIOAPSAAUUKOM pelleHuY nH>XeHepa
U OOBUHEHUU IIOCAEAHETO B IIPEA-
B3SITOCTH.

EcAu AAd 3allapHOM NpPaKTHU-
KU ABOUCTBEHHOCTb (OYHKIIUI UH-
>KeHepa He BBI3LIBaeT BOIIPOCOB
U IBASIETCS AOITyCTUMOH, TO B Ka-
3axcTaHe yKa3aHHas KOHIENI U
BEI3BIBAE€T HACTOPOJKEHHOCTD U He-
AOBepue K caMOM BO3MOXXHOCTH
obecrneueHUs AOAKHOU HEUTPaAb-
HOCTH WHJKeHepa.

LleHa KoHTpaKTa

Y NnaTexHble cepTudUKaTbl

Crarea 4.11 Konrpakra OVIANK
IPeAIloNaTraeT YCTaHOBAEHUE TBEP-
AOM IIeHBI KOHTpPAaKTa. B aToM CcB4-
31 HeOOXOAUMO yUeCThb ¥ IPH Heo0-
XOAUMOCTY OTPA3UTh B KOHTPAKTe
CAeAYIOIIMe TOAOJKEeHU S, BHITeKa-
1o1ire 3 HopM I'pa’kpaHCKOTO KO-
AEKCa B OTHOIIEHUH ITeHEI pabOTHI
110 AOTOBOPY IOAPSIAQ.

1) IJena pabomst (cMema) moxxem
6blmb NpuUbAU3UMEABHOU UAU mMBep-
got. Ilpu omcymcmBuu gpyrux yka-
3anull B goroBope yena pabomsl (cme-
ma) caumaemcs mBepgol (n. 2 cm. 621
I'paxxganckoro Kogekca).

2) Ilogpsiguuk He Bnpase mpebo-
Bamb yBeAUYeHUs mBepgoll UeHbl
(mBepgol cmembl), a 3aKA34UK — ee
YMeHbWeHUSA, B MOM YUCA€e U B CAy-
yae, KOrga B MOMEHM 30KAOYEeHUA
goroBopa UCKAIOUAAACh BO3MOX-
HoCcmb NpegycMompemb NOAHbLU
00beM nogaexaujell BBINOAHEHUIO
pabombl uAu He0OXOgUMBbLX GASL 9MO-
ro pacxogos (n. 5 cm. 621 I'paxgan-
CKOIo Kogekca,).

3) INogpsiguuk BnpaBe mpeboBamb
nepecmompa cMembl, eCAU NO He 3a-
BUCAW,UM Om Hero NPpu4uHaM Cmo-
umocmb pabom npeBblcCUAd CMemy
He MeHee YeM Ha gecsimb NPOUEeHMOB

(n. 3 cm. 655 I'paxxganckoro kogexca,.

4) Ipu cywecmBeHHOM BO3pac-
MaHUU NOCAe 3aKAIOUeHUsl JOTOBO-
pa cmoumocmu MamepuaaoB u 000-
PYgOBaHUS, KOMOPble JOAKHB ObLMb
npegocmaBAeHbl NOGPSAGUUKOM,
a mak>XKe OKA3blBAEMblX eMy mpe-
MmbUMU AUUAMU YCAYT, NOGPAGIUK
umMeem npaBo mpeOoBamb yBeAuue-
HUSl YCMAHOBAEHHOU UeHbl (CMembl),
a npu omkKa3se 3aKA34UKA BbINOA-
Humb 5mo mpeboBaHue — pacmop-
JKeHus gorosopa (n. 5 cm. 621 I'pax-

JaHCKOIo Kogekca).

OTaeAbHOM IPOPA0OTKY, Ha HAIIT
B3TASIA, TpeOyeT TaksKe 1.1 14.3, 14.6
Konurtpakra ®PUAVK, nocssineHHbIe
BBHIIIYCKY IIPOMEKYTOUHBIX IIAQTE K-
HBIX CEPTU(PHUKATOB U OTIAQTE 3aKa3-
YUKOM IAATE KEM 110 HUM.

B yactaoctu, Koutpakt PUANK
IpeAyCMaTPUBAaET, YTO MOAPSAUUK
Ha eXeMeCSIYHOU MAM UHOU OCHO-
Be oOpallaeTcsa K UH)XeHepy 3a BbI-
Aadel MPOMesKYTOYHOTrO IIAATeXK-
HOTO cepTudUKaTa, CoAeprkallero
OTYeT 110 BEIMOAHEHHBIM paboTam
U OIPUYUTAIOLIUMCS IO HUM CyM-

IMoankili apxuB Bcex cmameli XypHaaa Petroleum 3a 20 Aem (2000—2019), mekcmbl 3aKOHOGAMEAbHbIX AKMOB, 55
cmamucmuka no gobblue u nepepabomxe — Ha calime www.petroleumjournal.kz
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maM. Ha ocHOBe 3TOro oopanieHusa
UH)KeHep BBIIyCKaeT IPOMeXY-
TOYHBIN NAQTEXXHBIN cCepTUPU-
KaT, B KOTOPOM OH IIOATBEPIKAQET
UAW He TIOATBEp>KAAaeT 3asIBAEH-
HBle CyMMBHIL. AaAee, Ha OCHOBE BBI-
NYIIeHHOTO HH>XeHepOM CepTHU-
duKaTa, 3aKa34UK OCYIeCTBASET
COOTBETCTBYIOMIUY IIAQTEXK MIOA-
PAAYUKY.

Konutpakt ®UAUK He pacKkpsl-
BaeT IIpaBOBOE 3HaYeHUE IIPOMEIKY-
TOUYHOT'0 TAQTEXKHOT'0 CEPTUPUKATA,
B 9aCTHOCTY, O3HaYaeT A OH IIPHEeM-
Ky paboT, yKa3aHHBIX B cepTUdUKa-
Te, AuOO BHIITAAUMBAEMEIE II0 HEMY
CYMMBI AOASKHBI PACIleHUBAaThCI Kak
aBaHCOBEIE AATE K U. B Halle npak-
TUKe MBI HEPEAKO BCTpeuaeM KOH-
TpakTel OMAVK, B paMKax KOTOPHIX
NIPOME>KYyTOUHEIE IAQTeKHEBIEe CEepPTH-
(PUKATHL COTPOBOKAAIOTCS TTOATIHU-
CaHMUEeM aKTOB BBIIIOAHEHHEBIX paboT
U BBICTaBAEHUEM COOTBETCTBYIOIIUX
cyeTOB-PakTyp. MBI moraraeM, 4To
B AQHHOM CAy4Yae UMeeT MeCTO IIpU-
eMKa paboT IO YaCTIM.

BmecTe ¢ TeM, CTOPOHEBI CBOUM
COTAQIIIEHNEeM MOTYT OIPEAEAUTD,
4TO 0(DOPMAEHUE IPOMEKYTOUHBIX
IIAQTEe>XKHBIX CepTU(MUKATOB He SIB-
AsleTcsi IpueMKoM paboT, U omAa-
Ta IO HUM IIpEeACTaBASIeT cCOOOM
aBaHCOBBIE ITAATE XY II0 KOHTPaK-
Ty. A@HHBIA BOIIPOC ABASIETCH aK-
TYaABHBIM C TOYKU 3PEHUS BO-
IIpoca O pacIpeAeAeHUU PUCKOB,
IIOCKOABKY, IIO0 Ka3aXCTAaHCKOMY 3a-
KOHOAATEeABCTBY, COOCTBEHHUKOM
He3aBepIIeHHOTI'0 CTPOUTEABCTBA
AO eT0 CAQ4YU 3aKa34UKY U OIIAATHI
paboT ABAAETCSA IOAPIAUMK (II. 4
cT. 651 'pa’kpAaHCKOTO KOAEKCA).
OTo 03HAUAeT, UYTO AO IPUEMKU pa-
00T 3aKa34YMKOM PUCK CAYYAUHOU
rubend UAU HOBPERAEHUS 00b-
€KTa CTPOUTEAbBCTBA UAU PE3YAb-
TaTa CTPOUTEAbHBIX paboOT HeceT
TTOAPSIAUUK.

MpuBneyeHune cyonoapagumKkoB

Cratbs 5.1 Koutpakta DUAVK
IpeAyCMaTPUBAET, YTO MOAPSIAUNK
He BIIpaBe IlepepaBaTh Ha cyOmno-
APsi) BeCh 00beM IOAPSAAHBIX PabOT.
AanHas cTaTbs TpeOyeT AaAbHeHIIe-
ro yTouHeHUsI B OCOOBIX YCAOBUSX
c yueToM HOpM 3akoHa «O6 apxu-
TeKType»*.

B ywacTHOCTH, B COOTBETCTBUU
cm. 11 cT. 66 Ha3BaHHOIO 3aK0-
Ha, B AOrOBOpe IoApsAAa B 00s3a-
TEeABHOM ITOPIAKE AOAKHBI OBITH
yKa3aHBl BUABI B 00'beMBI PaborT,
KOTOPHIE MMOAPSIAUUK (TeHEepaAb-
HBIM MOAPSIAUMK) HaMepeBaeTCs
nepepaTh Ha UCIIOAHeHHe CyOIo-
ApspuukaM. [Ipu aTom He pony-
cKaeTcs Ilepepada Ha CYOIOAPSIA

4 3axkon Pecnybauxku Kazaxcman
om 16 uronrsa 2001 roga Ne 242-11 «O6 apxu-
meKmypHOU, rpagocmpoumeAbHOU
u cmpoumeAbHOU  gesmeAbHOCINU
B Pecnybauke Kasaxcman» ¢ nocaegyio-
WUMU U3MEHEHUAMU U GONOAHEHUAMU.

B COBOKYIIHOCTH OOAee ABYX Tpe-
Tel IpeAyCMOTPEHHBIX AOTOBOPOM
CTOMMOCTH BCeX IOAPSIAHBIX pa-
0oT (1eHEBl TOAPSAAA). Takum obpa-
30M, Ipu pa3zpaboTke OCoOOHIX yC-
A0OBUY B yacTu cT. 5.1 KouTpakra
OUAVIK He0OXOAMMO YUEeCTh BHI-
neyKa3aHHbIE PETYASIINH.

MpuBneyeHne TeXHU4ECKOro

Haj30pa M aBTOPCKOro Haa3opa

ITo Ka3axCcTaHCKOMY 3aKOHOAA-
TEeABCTBY, 3aKa3UYNK CTPOUTEABCTBA
0053aH 00eCIIeYnuTh CTPOUTEABCTBO
00BEeKTa C COIPOBOXKAEHUEM TeX-
HHUYEeCKOTO U aBTOPCKOT'0 HapA30pPOB
(moam. 3. 2 cT. 34—2 3akoHa «OO0 ap-
XUTEKType»).

TexHUUYeCKUYN HAA30P — 3TO HaA-
30p 3@ CTPOUTEALCTBOM Ha BCeX CTa-
AUSIX peaAr3aIuy IPOeKTa, BKAIOUas
Ka4eCTBO, CPOKU, CTOUMOCTD, IPH-
eMKY BBIIIOAHEHHBIX pPaboT U cpAauy
06'BEKTOB B 9KCIIAyaTaluio (. 59 cT. 1
3akoHa «O0 apXUTEKType»).

ABTOpPCKHUM HAaA30p IIPEeACTaB-
AsgeT coO0M HaA30p pa3paboTyuka
NIPOeKTHOM AOKyMeHTallUu!U 3a CO-
OTBETCTBUEM CTPOUTEABHEIX paboT
IIPOEKTHOU AOKYMEeHTaIluu.

B KouTtpakre ®MAVIK oTcyTCTBY-
IOT KaKue-An60 IMIOAOKEHU s O TeX-
HHUYECKOM U aBTOPCKOM HaA30pe.
CoOTBeTCTBEHHO, IIPU aAAITAlluU
KonTpakTta ®MAMK K KazaxcTaH-
CKOMY 3aKOHOAAQTEALCTBY HEOOXOAU-
MO YASAUTEH BHUMaHNe BOIIPOCaM UM-
IIAeMeHTalluU IOAOJKEHUH O TIOPSIAKe
OCYIIeCTBACHUS TeXHUUYECKOI0 HaA-
30pa ¥ aBTOPCKOTO HaA30pa, @ TakKe
BOIIPOCAM B3aMMOAEHUCTBUS U KOOP-
AUHAIIUY AeUCTBUY MTOAPSIAUNKA, UH-
>KeHepa U UCIIOAHUTeAel aBTOPCKOTO
U TeXHUYECKOTO HaA30pOB Ha CTPO-
HUTEeABHOM IAOMIaAKE.

Mpuemka pa6oT

Crarbsa 10 Koutpakra ®MIAVK
IIOCBsIIleHa BOIpocaM IpUeMKU BhI-
IIOAHEHHBIX paboT.

OTMeuaeM, UTO yKa3aHHAS CTaThs
He COAEPKUT OCOOEHHOCTEN IIpueM-
KU CTPOUTEABHBIX 00BEKTOB, yCTa-
HOBAEHHBIX 3aKOHOM «O0 apXUTeK-
Typen».

B ¢BSI3H € 3TUM, IPU COCTaBAEHUU
Oco6BIX yCAOBUY MBI OB peKOMEH-
AOBAAH YUECTb CAEAYIOIIYEe UMITe-
paTUBHEIE HOPMBL:

1) npreMKa U BBOA B 9KCIIAyaTa-
11O IOCTPOEHHOT0 00 beKTa IPOou3-
BOASITCSI 3aKa3UYMKOM IIPU €ro0 MOA-
HOU TOTOBHOCTH®;

2) npueMKa paboT OCYyIeCTBAS-
eTCs 3aKa3uMKOM ITPU HAAUUUH CO-
OTBETCTBYIOIIUX 3aKAIOUEHUH aB-
TOPCKOT'O HaA30pa, TEXHUUYECKOTO

° [lonssmue noAHOU romoBHOCMU DAC-
kpwiBaemca B IlpaBuaax opranusa-
yuu 3acmpolku U NPOXOXKgeHUs pas-
pewumeAbHbIX nNpouegyp B cgepe
cmpoumeAbcMBA, ymBepKgeHnubix Ilpu-
KA30M MUHUCIMPA HAUUOHAABHOU 3KOHO-
muku Pecnybauku Kazaxcman om 30 Hos-
6pa 2015 roga Ne 750.

HaA30pa U AeKAapaluu IOAPIAUN-
Ka 0 COOTBETCTBUU®.

ChrepyeT oOOpaTUTh BHUMAaHUE
Ha 1. 10.1 Kourpakrta ®UAVK. On
peAyCcMaTpUBaeT, YTO IIPU OIIpeAe-
AEHHBIX 0OCTOSITEABCTBAX — HATIPU-
Mep, YKAOHEHUHU 3aKa34nuKa OT IPU-
eMKU pabOoT — BEIITOAHEHHBIE paOOTH
OYAYT CUATATHLCS IPUHSTLIMY 3aKa3-
YHUKOM, @ aKT IpUeMKU OyAeT Cuu-
TaThCS BHINYIIEHHBIM.

Ha Ha1 B3rasip, TaKoe IIOAOXKe-
HUe MOXXeT 0Ka3aThCs HEUCIIOAHU-
MBIM Ha ITpaKTUKe.

B wacTHOCTH, 10 3aKoHny «O ap-
XUTEKType» IpHueMKa IOCTPOEeH-
HOTO 00'beKTa B dKCIAyaTalluio
0(OpPMASIETCS aKTOM, KOTOPBIH TTOA-
MIUCHIBAETCH 3aKa34UKOM, TIOAPSAUN-
KOM U AUIIAMU, OCYIIEeCTBASIONIUMU
TEeXHUUYECKUMN U aBTOPCKUM HaA3OPHI.
[MopnrcaHHBIN aKT IPUEMKU B AQAb-
HeHIIeM SBASIeTCSI OCHOBAHUEM AAS
BHECEHUS B IPaBOBOM KapaCTp CBe-
A€HUM O IOCTPOEHHOM O0BEKTOM
U CAY>KUT IPaBOyCTaHABAUBAIOIIUM
AOKYMEHTOM Ha Hero. B 3Tou cB4-
31 IpU3HaHUe CTPOUTEABCTBA 3a-
BEPHIEHHBIM B OTCYTCTBHE IOAIIN-
CaHHOT'O CTOPOHAMU aKTa MPUEMKHU
IIOCTPOEHHOr0 00'beKTa IPEACTaBAS-
eTCsI TPYAHOPEaAUu3yeMBIM.

Kpowme Toro, u3 cMbicAa 1I. 4 CT. 663
I'pa>k A@HCKOTO KOAEKCA OAHOCTOPOH-
HUY aKT IPUEMKU Pe3yALTaTOB PaboT
MOKeT OBITE TPU3HAH AEUCTBUTEAD-
HBIM TOABKO B CyAeOHOM IIOPSIAKE.

FapaHTUHHbIE CPOKHU

Cratba 11 Koutpakta DUAUK mo-
CBsIIleHa IOPSIAKY B3aUMOAENCTBUSI
3aKa3urKa U MOAPSIAUMKA B IIPOIiec-
Ce BBEISIBAGHUS U YCTPAHEHU s HeAO-
CTaTKOB U Ae(PeKTOB BEIIOAHEHHBIX
pa6or. IIpu 3TOM B yKa3aHHOU CTa-
The He OTPa’keHEBl CAEAYIOIIYe CIIe-
IIUaAbHBIE PEryAsIIIUY Ka3aXCcTaH-
CKOT'0 3aKOHOAQTEABCTBA, KOTOPHIE
Heo0X0AUMO IpepycMoTpeTh B Oco-
OBIX YCAOBUAX!

I'pa>kA@aHCKMM KOAEKCOM BOIIPOC
00 yCTaHOBAEHUU TapaHTUWHOTO CPO-
Ka OTHeCeH Ha yCMOTpeHUe CTOPOH,
T.e. OH MOJKeT OBITh KaK IPeAyCMO-
TPpeH, TaK U He IIPEAYCMOTPEH AOTO-
BopoM. BmecTe ¢ TeM 3akoH «O6 ap-
XUTEKType» IpeAycMaTpUBaeT, YTO
rapaHTUNHBIN CPOK HEe MOJKET OBITh
MeHee ABYX A€T CO AHS IPUEeMKU
o0beKTa B 9KCIIAyaTanuio. [IpakTu-
Ka I10 3TOMY BOIIPOCY Ha CEerOAHSIII-
HUU AeHb CKAAABIBAETCS TaKUM 06-
pasoMm, 9TO CTOPOHBI IPEATIOYUTAIOT
cAepOBaTh HOpMaM 3akoHa «O6 ap-
XUTEKType» ¥ YCTaHAaBAWBATH MU-

¢  @opMbl YKA3AQHHbIX 3AKAIOYeHul
npegycmompensl [Ipuxka3om MmMuHucmpa
no uHBecmuyuAM u paspumuio Pecnybau-
xu Kazaxcman om 24 anpeas 2017 roga
Ne 235 «O6 ymBepxgenuu popm 3aKAIOUE-
Hull 0 KquecmBe CMPOUMEeAbLHO-MOHIMAXK-
HbIX pabom u CcoOMBEMCMBUU BbINOA-
HeHHbIX pabom npoekmy, gekAapayuu
0 coomBemcmBauu».
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HUMAaABHBIYA 2-TOAMYHBIN rapaHTUHN-
HBIN CPOK.

Heo6xopuMO pa3rpaHU4YuBAThH
rapaHTUWHBIN CPOK U CPOK AAS 00-
Hapy KeHHUs CKPBITHIX HEAOCTAT-
koB’. I1l. 5 cT. 630 'pakpaHCKO-
IO KOAEKCa COAEPIKUT He COBCEeM
YAQUHYIO (DOPMYAUPOBKY, B KOTO-
poM cMelllaHHI ABe YKa3aHHBIe Ka-
Teropum cpokoB. OAHAKO CAEAYET
UMeThb B BUAY, YTO MUHUMAABHBINU
CPOK AASI OOHAPY>KEeHUS CKPBITHIX
HEAOCTaTKOB COCTaBAsieT 3 ropa’,
TOrAQ KaK FapaHTUUHBINA CPOK —
He MeHee 2 AeT. ECAM OTOBOPEHHEBIN
CTOpPOHAMU rapaHTUUHBIN CPOK HC-
TeK, HO 3aKOHOAAQTE€ABHO YCTaHOB-
AeHHBIY CPOK AAS OOHaApy’KeHUd
HeAOCTATKOB BcCe ellle AeHCTBYeT,
TO 3aKa34YMK B 3TOM CAydae uMeeT
NIPaBO IPEABIBUTH K IOAPSIAUUKY
TpebOoBaHUE B CBSI3U C HEHAAAETKA-
MM Ka4eCTBOM OAPSIAHBIX PaboT
B IIpeAeAaX CPOKa AASL OOHapyKe-
HUS HEAOCTATKOB.

MpeceKkaTeNbHbIA CPOK

Ha 3asiBJieHue Tpe6GoBaHUM

IT. 20.2 KouTtpakta PUAVIK mpea-
yCMaTpUBaeT IpeceKaTeAbHBIN CPOK
AAS 3agBAEHUS TPeOOBaHMUM 3aKas3-
YMKa U IOAPSAYUKA APYT K APYTY.
YKazaHHOe B IIeAOM He IPOTUBO-
PeunT Ka3aXCTaHCKOMY 3aKOHOAA-
TEABLCTBY, IOCKOABKY B TEOPHH ITpaBa
BEIAEASIIOT IpeceKaTeAbHEIe (IIpe-
KAIO3UBHBIE) CDOKH.

B vacTtHOCTH, coraacHO 1. 20.1.
Kourtpakta ®PUMANK, ecau y cTo-
POHEI KOHTPAKTa BO3HUKAO IIPaBO
Ha IPOAAEHMEe CPOKAa UAHU Ha MOAY-
YyeHUe ONAATHl, TO OHA AOAJKHA Ha-
NIpaBUTh COOTBETCTBYIOllee yBe-
AOMAEHUE UH)KeHepy B TeueHHue
28 AHel CO AHA, KOTAA OHA Y3HaAa
HAU AOAJKHA ObIAA Y3HATh O BO3HUK-
HOBEHHUU TAKOI'O IIpaBa. B cayuae
IIpoInycKa AAHHOTI'0 CpOKa CTOPOHa
He OyAeT UMeTh IIpaBa Ha IPOAAe-
HUe CpOKa UAU IOAydYeHHe OIlAa-
THI, @ IPOTUBOIIOAOJKHAS CTOPOHA
0CBOOOKAAQETCS OT OTBETCTBEHHO-
CTU B ODTOU YaCTH.

Cpeay TPaKTUKYIOMIUX IOPUCTOB
paHHOe norokenne Korrpakra OU-
AWK BBI3BIBAeT CIIOPEL, @ UMEHHO —
He IPOTUBOPEYUT AM OHO 3aKOHO-
AATEeABHO YCTAHOBAEHHOMY CPOKY
MCKOBOM AABHOCTH.

Harre MHeHUe CBOAUTCS K TO-
MYy, 9TO B AQHHOM CUTyaIlluu pedb
UAET O pa3HBIX cpokax. [1. 20.2.
KouTtpakta ®MAUK cBs3aH ¢ Bo-
IIPOCOM BO3HUKHOBEHUS U yTPATHI
npaBa. A UMeHHO, B CAydae HacTy-
IAEHUS OIPEeAEeAeHHOTO COOHI-
THUS Y CTOPOHBI BO3HUKAET IIPaBo

7 Ckpblmble Hegocmamku — 3Mmo Hego-
cmamxku, Komopble He Morym 6bimb 0OHA-
py’KeHbl npu 06bIMHOM cnocobe NPueMKu,
a Makxe yMbIWAEHHO CKpblmble NOgPsg-
YUKOM.

8 3-roguunblli CPOK yCINAHOBAEH B OMHO-

weHuu pa6om, CBA3AHHBIX CO 3gaHuAMu
u Coopy>KeHusaMmU.

Ha IPOAAEHHE CPOKA UAU MOAyUe-
HUe OIAATHL, U 3TO IPABO yTpauu-
BaeTCs, eCAU CTOPOHA He 3asIBUT
cBoe TpeboBaHuUue B 28-AHEeBHBIU
CPOK (TO eCThb 3TO IIpaBo IlepecTa-
eT CyILeCTBOBATH).

OTMmeTuM, uTo ['pa>kpAaHCKHUM KO-
AEKC COAEPIKUT PSIA CXOKUX II0 CO-
AepsKaHHIo HOpM. Tak, 1o AOroBOpy
MOAPsAa MOAPSAUUK, OOHAPY KUB-
LUINY B XOA€ CTPOUTEALCTBA pabo-
THI, He YUYTeHHBble IPOEKTHO-CMeTHOHU
AOKyMeHTalluel, o6s13aH COOOIIUTD
00 5TOM 3aKAa34YMUKYy (I. 4 cT. 654
'pakA@aHCKOT'O KOAEKCA), B IPOTUB-
HOM CAyYae OH AMIIAeTCs IpaBa Tpe-
©0OBAaTH ONAATHI BEITOAHEHHEBIX AO-
TIOAHUTEABHBIX PabOT.

B cBOIO 0UepeaAb, CPOK UCKOBOU
AABHOCTHU CBSI3aH C CyAeOHOMU 3aliu-
TOM UMeIollerocs, Ho HapyIIeHHOTr0
npasa. [')pa>kpaHCKUIM KOAEKC IIpeA-
ycMaTpuBaet: «/IcKkoBas A@aBHOCTH —
3TO IIePUOA BpeMeHH, B TeueHue KO-
TOPOTO MOJKET OBITh YAOBAETBOPEHO
HCKOBOe TpeOOBaHMe, BO3HUKIIIEe
13 HapylleHUU IpaBa Aula UAU OX-
paHsgeMoro 3aKOHOM MHTepeca» (. 1
cT. 177). K npumMepy, eCAM Y IOAPSIA-
YMKa UMeeTCs IPaBo Ha MPOAAEHUEe
CPOKa BHIIOAHEHHS paboOT UAH ITIO-
Ay4deHUe AOIIOAHUTEABHOM OIIAAQTHL,
a 3aKa34YUK He IIPeAOCTaBASIET IIPOA-
AeHUe UAU He BHIIIAGUUBAeT AOTIOA-
HUTEABHYIO OIIAQTY, TO MOAPSIAUNK
BIIpaBe B TedeHUe 3-AeTHEero cpoka
AABHOCTU IIOAYUYUTE CyAeOHOE YAOB-
AeTBOpEeHHe CBOero IIpaBa, KoTopoe
HapyLIeHO 3aKa3uYUKOM (T.e. IOCPeA-
CTBOM CyA€OHOrO pellleHus IPUHY-
AUTH 3aKa3u¥Ka COBEPUINTH HEOOXO0-
AUMBIE AeUCTBUS).

Vcxoast U3 3TOro, MBI IOAQTAEM,
yro n. 20.2 Koutrpakra ®DUAUK,
yCcTaHaBAUBAIOMUN 28-AHEeBHBIN
CPOK AAS 3asIBA€HUSI TpeOOBaHUY
CTOPOH APYT K APYTY, HEe IPOTUBO-
PeYnT Ka3aXCTaHCKOMY 3aKOHOAA-
TEeABCTBY.

ApGuTtpax

INpu coctaBaeHUn OCOOBIX YCAO-
Buit K Kourpakrty ®UAMK B gactu
apOuTpayka Mbl ObI XOTEAU OOPATUTD
BHUMAaHUe Ha CAeAYIoIIee.

Opupmnyeckoe mecTo apbuTpa-
xa. Koarpakt ®UAMK He ompeae-
ASIeT IOPUAUYECKOe MeCTo apbuTpa-
Ka. EcAr CTOPOHBI He COTAACYIOT €T0
B OCOOBIX YCAOBHUSX, TO COTAACHO Ap-
OUTpa’KHOMY perAaMeHTy Me>KAyHa-
POAHOM TOPTOBOM IaAaTH (Aaree —
MTTI), oHO GYAET OIIpeAeAeHO CaMUM
Me>KAYHAPOAHBIM apOUTPa’KHEIM CY-
aAoMm MTTI.

B cBo10 0uepeab, BLIOOP MecTa IIpo-
BeAeHUs apOuTpaska 03HauaeT BEIOOP
TIpaBa, IPUMEHUMOr0 K apOUTPa kKHO-
MYy pa30bupaTeAbCTBY. ECAU CTOPOHEBI
yKa3aAU B KaueCcTBe MeCcTa apouTpa-
>KaT. AOHAOH, TO K UX apOUTPa kHO-
My pa3dupaTeAbCTBY — B COOTBET-
CTBUU C IIXPOKO PACIIPOCTPaHEHHBIM
ToAKOoBaHUEeM Hbio-MopKCKol KOH-

BeHIMN® — OYAET IPUMEHUM HaIlU-
OHaAbHBIN 3aKOH AHTAUM 00 apOu-
Tpaske. A 3TO 0O3HAYAEeT, YTO BOIIPOCHI
OTMEeHBI apOUTPa kKHOTO pelleHus,
OTBOAA apOUTPOB U APyTHeE BOIIPO-
CBI, CBSI3aHHEIE C apOUTPa’KHBIM pas-
OHpaTeALCTBOM, OYAYT pa3peniaTbes
B COOTBETCTBUU C 3aKOHOM AHTAUU
00 apbuTrparke 1 OyAy T IIOACYAHEL AH-
TAMMCKUM CYAQM.

B sToM cBSA3U npu 3aKAlOUe-
HHUM KOHTPAKTa CTOPOHAM CAEAY-
€T CAeAaTh BEIOOp MecTa apbuTpa-
Ka C y9eTOM Pe3UAEHTCTBa CTOPOH
KOHTPAKTQ, a TaK)XKe 0COOeHHOCTEeN
HaAIlMOHAABHOTO 3aKOHOAQTEABCTBA
00 apbuTpa’ke TOM UAM NHOM IOpUC-
AUKIIUN.

Br160p IIpaBa, TpUMEHKUMOTO K ap-
OUTpa>kKHOMY cOorAallleHnIo. Apou-
Tpa>kHOe COTAAllleHUe ABASETCS
aBTOHOMHEIM U B CUAY 3TOTO IIPAaBo,
npuMenumoe K Kourpakty OMANK,
He OypeT aBTOMATHUYECKH PACIpo-
CTPaHITHLCS Ha apOUTPaskKHOe CorAa-
1eHue (QpOUTPa kKHYIO OTOBOPKY).

ITo Hamie mpakKTUKe CTOPOHHI,
KakK IIPaBUAO, OTAEABHO He AOTOBa-
PUBAIOTCS O IIpaBe, IPUMEHUMOM
K apOUTpa>kHOMY COTAQIIEHHUIO.
B aTOoM cAyuae K apOUTpa>kHOMY
COTAAIIeHUIO OyAeT IPUMEHSIThCSI
IIpaBoO MecTa apbuTrpaxa (AaHHOe
NIpaBUAO BEIBOAUTCS IYTEM pac-
HIMPUTEABHOTO TOAKOBAHUS TTOATI.
«a» 1. 1 cT. V Heio-Mopkckoit Kon-
BeHIUU). K npuMepy, ecau cTopo-
HBI BLIOpaAU I. AOHAOH KaK MeCTO
apOuTpa’ka, To K X apOUTpa>kKHO-
MY COTAQUIEHUIO OYAET IPUMEHSITh-
Csl aHTAMUCKOE IIPaBO M BOIIPOCHI
AEeVCTBUTEABHOCTHU, 3aKOHHOCTH
U UCHIOAHUMOCTHU apOUTPa>KHOTO
coraalleHus 6ypAyT paccMaTpPUBaTh-
Cs IO @HTAUNWCKOMY IIPaBY.

Takum 06pa3oM, IIpu COCTaBACHUU
OCOOBIX YCAOBUM CTOPOHAM MBI OBI
PEKOMEHAOBAAM CTOPOHAM KOHTPAaK-
Ta OTA€ABHO PAaCCMOTPETH BOIIPOC
O IIpaBe, IPUMEHUMOM K apOUTpa K-
HOMY COTAQIIEHUIO. ]

9 KoHBeHUus 0 NPU3HAHUU U npuBege-
HUU B UCNOAHeHUe UHOCMPAHHbIX apbu-
mpaxubix pewenuti (Huio-Hopk, 10 utons
1958 roga).
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